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Dear Todd, 

Before a vote at last Friday's IIPTF meeting on the motion brought by John Power of MISO, I invoked the antitrust preamble of the meeting.  I since could not find the preamble's wording in a search of NAESB's website.  An antitrust preamble is also read before NERC meetings and it includes the following wording found in a search of NERC's website "Among other things, the antitrust laws forbid any agreement between or among competitors regarding prices... or any other activity that unreasonably restrains competition." 

I also do not have the literal wording of the Power motion, but it forbids "a frequency component" from being included in the price of Inadvertent Interchange outside of some deadband if any, and outside is where Inadvertent would be priced and not paid back in kind. 

I have taken some legal advice on this matter.  What I understand would be in violation of antitrust law is the attempt to summarily, without any economic justification or analytic documentary record comparing relative merits, rule out of further consideration a component of Inadvertent (namely contribution to frequency error) that a reliability body has determined reflects/measures the impact of specific control behavior on reliability (frequency), therefore on the value or quality of the Inadvertent Interchange, and therefore on any eventual pricing of the Inadvertent Interchange. 
To rule out from further consideration an aspect of behavior to which the pricing of Inadvertent would be sensitive, is to deliberately hide from scrutiny by FERC the full range of potential valuation and price sensitivity of Inadvertent Interchange.  Such hiding leaves open the interpretation that the group is effectively keeping a significant area of potential competitive pricing capability away from immediate recognition by FERC.  I believe such "selective" inclusion of factors deemed relevant to the valuation and pricing of Inadvertent Interchange by a formula can be viewed as manipulation and collusion in the regulatory process of eventual FERC approval of that formula, and therefore as illegal. 
Agreeing not to include in the pricing formula presented to FERC a component having a commercial/pricing impact is to arbitrarily and surreptitiously limit the Taskforce's pricing options and therefore FERC's range of review.  The Taskforce cannot recognize a component of Inadvertent to which Inadvertent is price sensitive, then choose to ignore that component without raising antitrust concerns.  To avoid antitrust violation, I understand it would be better to recognize a frequency contribution component of Inadvertent Interchange and then use competition or reliability to justify, on an economic or overriding engineering safety basis, setting its price and/or quantity to zero, or to 1 if the frequency contribution component is a multiplier.  It is better for NAESB to argue before FERC in favor of a certain value of a factor, rather than to ignore that factor and thereby limit NAESB's own discretion or the options FERC has to consider. 
It is better to leave visible a range of possible values of a bad alternative than to hide that alternative and the range of values.  That way FERC has wherewithall to justify why it agrees or not with the option chosen by the industry.  If the industry is limiting pricing, it has to show how and why to FERC.  Otherwise FERC is left to approve a standard that does not show what exactly was deliberately excluded or fixed and why. Economically unjustified decisions not to investigate alternatives leave a presumption of price fixing. 
The only reliability body to have addressed the composition of Inadvertent Interchange, NERC's JIITF http://www.naesb.org/pdf/weq_mos012403w5.pdf, established that inadvertent interchange consists of three components: energy, transmission congestion, and the contribution to frequency.  The JIITF also concluded that the price/cost of the first two factors is completely reflected in the price or economic cost to 

the taker of the most recently scheduled energy to have been dispatched, but that the price/cost of the third factor, frequency contribution, is not because that factor is distinct from scheduled energy. 
Moreover one vocal big utility beset with inadequate interconnection agreements with IPPs (by no means the only utility in this situation) has already specifically complained outside of this body that the economic cost of scheduled energy as established in the FERC Schedule 4 tariffs does not include a frequency contribution reflecting the true specific cost of control actions by the control area. 

The Power motion rules out from any further consideration or competitive cost/benefit comparison with alternatives, the pricing of a "frequency component" of inadvertent interchange, and therefore it hides from view the possibility of competitive pricing of the frequency contribution component of Inadvertent Interchange determined by competitive control behavior by a control area.  Such hiding from consideration is tantamount to "fixing" a price to zero of the only component of Inadvertent Interchange reflecting the quality of control behavior by a control area, in particular the competitive behavior by a control area seeking to control better than other control areas in order to reduce its cost or increase its revenue. 
The Power motion does not even attempt to refute analytical claims already posted in the Taskforce record that support the competitive and economic efficiency of including a frequency contribution component of Inadvertent Interchange for purposes of pricing Inadvertent Interchange.  [The Power motion even rules out consideration of a frequency component "multiplier" whose price is set to 1 (if frequency is low) or to -1 (if frequency is high), whose quantity is set to 1, whose price and quantity are multiplied by the energy price, and which would also constitute both price fixing and quantity fixing.] 
What could be the motivation of a group that decides to ignore a frequency contribution component when proposing how to price Inadvertent Interchange?  In a world of competitive frequency-control pricing (where revenue/cost changes with quantity of frequency contribution and even price changes with quantity of frequency contribution), reduction by one control area of its frequency control cost means reduction by another control area of its frequency control revenue!  A large control area may have more to lose from variable revenue for providing reduced frequency control than smaller control areas would each have to gain from reduction in their variable cost for using less frequency control.  Today there is no revenue to control areas providing frequency control, from control areas causing frequency deviation; instead control areas avoid their own frequency control cost by increasing the frequency control cost of others and many in the industry may be loathe to fully account for competitive costs and benefits to shareholders or taxpayers. 
I contend that for electric industry participants (without any competitive economic justification or analysis other than an occasional self-betraying sentence about avoiding "complexity") to arbitrarily fix and, in the extreme case remove, the only price and quantity that universally are a function of the quality of a control area's control behavior (expressed by the frequency contribution component of Inadvertent Interchange) is to engage in hiding of the full potential range of determinants of the price/value of Inadvertent Interchange and is thereby tantamount to "price and quantity fixing".  Indeed, when price and quantity fixing (including price predation to zero price) is engaged in by the dominant participants in an industry it is done to "simplify" their lives from the complexities and perceived "cost" to them of a full range of competitive behavior and of the factors that would determine that behavior.  Hiding ultimately from FERC scrutiny in a FERC policy/tariff proceeding to approve NAESB's IIPTF recommendation, areas of potential competitive price behavior could be to collude and price fix in violation of the antitrust preamble of NAESB meetings and therefore of this nation's antitrust laws. 

In case of doubt that the Power motion raises an antitrust issue, NAESB should consider submitting that motion for a Business Review Letter from the Antitrust Division of the US Department of Justice.
Robert Blohm, January 23, 2004


