VERMONT PUBLIC SERVICE BOARD

Petition of VELCO (NRP)




Docket 6860

MOTIONS TO RECONSIDER DECISIONS PARTIALLY STRIKING TESTIMONY OF ROBERT BLOHM AND THEN BARRING REDIRECT EXAMINATION ON THE SUBJECT OF THE NERC PLANNING STANDARDS (NEW HAVEN REBUTTAL EXH. # 8)

 AND MOTION TO DELAY BRIEFING AND FINAL DECISION 

The Motions.

The Town of New Haven, the Conservation Law Foundation, the Addison County Regional Planning Commission, and Vermont Citizens for Safe Energy ask that the Board: 

1. Reconsider its decision partially striking the testimony of Robert Blohm;

2. Reconsider its ruling barring New Haven’s counsel from asking Mr. Blohm, on redirect, to discuss the exhibit submitted on cross-examination by VELCO – the same exhibit the parties stipulated into the record months earlier, when VELCO’s witnesses were cross-examined (New Haven Rebuttal Exh.8); 

3. Reconsider its scheduling order setting November 24th as the deadline for briefing this matter, and January 14th as the proposed date of decision.

This motion is submitted under the Board’s inherent powers, sitting as a court, to 

re-consider its interlocutory rulings, and Vermont Rule of Civil Procedure 60.

1. Facts

When New Haven’s counsel had attempted to cross-examine VELCO and DPS witnesses about the only national standards governing transmission reliability, those of the North American Electric Reliability Council, the witnesses had protested that they lacked sufficient familiarity with them to answer any questions about them.  See July 27, 2004, Tr. Vol. II, pp.30-31, where Mr. Montalvo testified he is “not familiar with” NERC’s standards (NH Rebuttal Exh. 8), and p.23, where VELCO’s attorney argues that it would be improper to cross-examine Mr. Montalvo on reliability standards because “he’s not familiar with it.”   Earlier, the Planning Panel had testified that they neither knew what the NERC standards are nor felt they were relevant for them to know.  July 26, 2004, pages 85, 86, 96.  See also Smith/Litkovitz cross, July 30, 2004, 48-51, 95, 133 (acknowledging that NERC standards are single-contingency and relied on outside of New England, but stating only familiar with “overview” of the standards). 

The Chairman did not accept the view of the Planning Panel, noting later that the Board had asked for expert testimony on whether the standards being advocated by VELCO were “widely met throughout the country,” and “we haven’t gotten much.”  July 27, 2004, Vol. II, pp.42-43.

The Board Chairman himself suggested that the best approach to the problem would be for Intervenors to call a witness, in the “the rest of this proceeding” who could discuss NERC standards.  New Haven’s counsel said he planned to call a witness to address the NERC standards during the “surrebuttal” phase, and on that explicit basis, cross-examination of Mr. Montalvo on this subject stopped.  July 27, 2004, Vol. II, pp.43-45 (discussing NERC compliance standards). 

New Haven, CLF, ACRPC and VCSE then called that witness, Mr. Robert Blohm.  For reasons that are still confused, the Board rejected parts of his testimony.  The reasons appear confused because the Board has failed to acknowledge its July 27th rulings.  The Board wrote, in its October 8, 2004 Order, that the stricken discussion of TRM was not “narrowly focused to address evidence in the record.”   It was.  The exhibit and the TRM concept are already in the record – but the other witnesses cannot explain them.  The Board also wrote that the discussion of TRM  was not limited to responding to new matters which could not have been reasonably responded to earlier.  But the stricken testimony pertained to the subject matter of the Chairman’s comments on July 27th.   It was on the basis that Mr. Blohm was going to be called that examination of Mr. Montalvo stopped.  Every part of the stricken testimony related to the question of whether the NRP is being proposed to meet nationally accepted standards, what those standards are, and how those standards should govern this case. 

The confusion deepened when Mr. Blohm testified.  He was cross-examined on the basis of none other than the same NERC Planning Standards, NH Rebuttal Exhibit 8.  After VELCO’s counsel introduced into evidence the complete, lengthy, document, re-opening the door to this issue, the Board prohibited New Haven’s counsel from asking Mr. Blohm about the heart of the standards – how ATC and TRM work.  The explanation given by the Board at that time was that it would be unfair to VELCO to allow this subject to be raised, with no opportunity for VELCO to respond.

VELCO has all the time it needs to respond.

The New Haven substation, and parts of the 345 kv and 115 kv rights of way in New Haven, all of Addison County, Ferrisburg, Charlotte and Shelburne will require  federal wetlands permits, according to VELCO.   Mr. Gilman has identified approximately  287 affected wetlands. Gilman cross June 11, 2004 p.64; Gilman/Briggs prefiled June 5, 2003 pp.16-18.    VELCO’s witnesses testified that it would file for the necessary wetlands permits in August of 2004.   Rowe/Disorda/Gilman/Briggs rebuttal prefiled July 2, 2004 page 12.  They also stated they would file for state permits in August of 2004. 

The U.S. Army Corps of Engineers routinely takes six months to process a wetlands-fill application, according to the Corps. See http://www.usace.army.mil/inet/functions/cw/cecwo/reg/valuetonation.pdf (p.3) (average processing time is 181 days.)  The responsible Army Corps representative for the NRP has stated he expects a six-month processing of the NRP application, once he receives it.  Affidavit of Sansea Sparling.  He also said that an individual permit will be needed.   If VELCO had filed its Army Corps permit application in mid-August, it could have obtained a ruling in February of 2005. 

But VELCO did not do as the Gilman panel testified.

The moving parties have learned that, notwithstanding VELCO’s testimony, VELCO has not yet filed a single application with the Army Corps of Engineers for a wetlands fill permit for any wetlands along the 345 kv right of way, or along the 115 kv right of way, or for the New Haven substation.  Affidavit of Sansea Sparling.  This evidence is newly discovered.  It first came to Attorney Carter’s attention in early November, and was confirmed in a meeting at the Army Corps’ Essex Junction office on November 10, 2004.  Nor has any state permit been applied for.  See attached email from David Englander dated November 15, 2004.

It will be impossible for VELCO to commence construction prior to May of 2005, even it files its state and federal permit applications in December.  And, federal law will prohibit construction during the nonwinter season, so construction in wetlands cannot begin until the winter of 2005-06.  In short, if VELCO had filed its federal permit application when it said it would, the January deadline for decision might have made sense.  But now it does not.  There is no reason for the Board to close the evidence now, or to limit Mr. Blohm’s testimony.  VELCO has sufficient time to respond to Mr. Blohm and then to have the Board decide this case.

2. Law

The Board has inherent power to revise any nonfinal judgment or order.  Myers v. Lacasse, 2003 Vt. 86.  That power is broader than the authority under Rule 60(b), which addresses final judgments. Dudley v. Snyder,  (1981) 140 Vt. 129, 436 A.2d 763; Brown v. Tatro, 136 Vt. 409, 411-12 (1978).  The Board’s power is unrestricted, save only that the exercise of its discretion must be sound. Brown v. Tatro.   

        Even under the narrower precepts of Rule 60, the standards have been met.  Through inadvertence or misrepresentation by VELCO, the Board has committed itself to a decision on January 15, 2005, when no decision need be made until well after May of 2005.

Conclusion


Without revision of the Board’s rulings, the parties sponsoring Mr. Blohm’s testimony will be unduly restricted in their ability to present relevant evidence and respond to VELCO’s and the Department’s evidence, under § 809.

It would be a miscarriage of justice for the Vermont Public Service Board to review a $150 million reliability project, with enormous potential negative impacts on the landscape and people of Vermont, without accurate understanding of the only national reliability standards, NERC’s Planning Standards.  There is no time constraint barring adequate time for this review.

Dated:  11/15/04














James A. Dumont, Esq, 







For the Town of  New Haven
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